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os of Petit Larceny, namely the ownership of the allegedly 


iI. Did the Government prove an essential element of the crime 


stolen property? 
° 


-II. Did the Trial Judge commit reversible error in the manner 


Me 
he summarized the conflicting testimony presented at trial? 
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'* THIS CASE HAS NOT BEEN BEFORE THIS COURT UNDER THE SAME 


OR SIMILAR TITLE. 


in The 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 22, 71% 


Richard Crooks, Appellant, 
Ve 


United States of America, Appellee 


Appeal from Judgment of the 
United States District Court 
For the District of Columbia 


Jurisdictional Statement 

Appellant was indicted in a three count indictment charging 
shim with Burglary in the Second Degree - 22 D.C. Code 1801 (b); 
-Petit Larceny - 22 D.C. Code 2202; and engaging in a riot - 22 


D.c. Code § 1122, respectively. Appellant was tried before a 


Jury in the United States District Court for the District of 


“ 


_~Columbia and convicted of Burglary and "Petit Larceny", and 


“acquitted of "Engaging in a riot". Appellant was sentenced to 


Probation. Appellant filed a petition for leave to appeal without 


“prepayment of costs, which petition was granted by the United 


~ 


States District Court on January 8, 1969. The Jurisdiction of 


xhis Court is invoked pursuant to 28 U.S.C. 1294. 


STATEMENT OF THE CASE 
The Appellant, was charged in a three-count Indictment with 


(1) entering the store of Richard Minor with the intent to steal 


» 


property therein (22 D.c. Code 1801 (b) ): (2) stealing groceries 


“pelonging to Richard Minor of a value of less than $100.00 (D.C. 


,» Code 2202); and (3) willfully engaging in a riot within the | 
District of Columbia (22 D.C. Code 1122). A Jury Trial was hela 

. 

Jin the Court below on October 22-24, 1968 the Honorable Oliver 

“ Gasch, presiding. On October 24, 1968 the Jury returned a verdict 

aof guilty as to counts one and two, and not guilty as to peers 


° 


* three. On December 20, 1968 Judge Gasch sentenced Appellant to 

« 
two (2) years of probation, and now he appeals his conviction as 
- to counts one and two. 

> Because the Trial was rather short, relevant portions of the 
‘testimony follows, in the order of the presentation of witnesses 
sat trial. 


Richard Minor, the Government's first witness, testified 


‘that he is the owner of the Compact Super Market located at 1605 


+Montello Avenue, Northeast / tr. 15 _/; that he had opened the 


“store for business on April 6, 1968 but had closed the store at 
_approximately 2:30 p.m. that day / tr. 16 / and had left the store 
* locked and in good condition. / tr. 16 /. At that hour there were 


» 


approximately thirty people on the street / tr. 20 / in the 1600 


block of Montello Avenue / Tr. 26_//. Both the corner liquor store 
and the Safeway Market had already been seriously damaged. When 
Mr. Minor returned to his store the following day he found that 
"the glass was broken, the back door was broken out, merchandise 
was thrown all over the place, and the big case was broken" / tr. 
20_/. He had given no one permission to enter the store. / tr. 20/. 

On cross-examination, Mr. Minor testified that he stocked 
many different brand-names of merchandise in his store; that while 
he could identify some, he could not identify all of his merchan- 
dise because other stores carry the same brands. / Tr. 2200/1. Many 
of the brands carried at Compact Super Market were also stocked 
by the neighboring Safeway Store. Mr. Minor was never asked, 
either prior to or during trial, to identify any goods allegedly 
stolen from his store. [Tr. 220/72. 

Albert W. Ferguson, of the Tactical Division, Metropolitan 
Police Department, testified that on the afternoon of April 6, 
1968 he was in charge of thirty men who were patroling the Ninth 

_ Precinct in order to "break up roving gangs and disperse the 

> large crowds that were gathering on corners". / Tr. 30_/. His 
squad arrived at the 1600 block of Montello Avenue at 3:30 or 

z 4:00: there was a crowd of about 40-50 juveniles and adults in 


the area, and "merchandise, cigarettes, and groceries strewn about 


the street". / tr. 30, 36 /. 


When the policemen alighted from the bus and patrol wagon in 


which they traveled, a crowd which had now grown to 100 to 150 in 
number, began to throw missles, bottles, and so forth. It became 


necessary to employ the use of tear gas. / Tr. 3210/2, Officer 


~ 
- 


Ferguson put in an alarm to the fire department when he notiiced 
that the liquor store on the corner was on fire. Upon arrival of 
‘the fire-fighting apparatus, the police remained to insure that a 
da crowd which was again forming would not interfere with the function 


of the firemen. for. 320i/e Officer Ferguson further testified 
4 


{that after he had been in the area for about twenty minutes / Tr. 
"377, he noticed five or six juveniles / Tr. 33_/ running out of 


athe Compact Super Market. When he moved down to investigate, he 


a 


“confronted the Appellant inside the store, fr. 32m/p holding a 


» 


brown paper bag with various groceries in it. [Tr. 33 /. The 


' officer thereafter called the Appellant out of the store and 


placed him under arrest. / tr. 33_/. He then entered the store 
“and observed that the paper bag which the Appellant carried con- 


ytained several boxes of dry cereal and cold cuts. But after ob- 
7 i 


ad —_ 
serving the bag and its contents he left it in the store. / Tr. 


~ 


* Testimony on cross examination indicated that the Appellant 


wy 


in no way caused nor in any way was involved in the situation as 


it existed at Montello Avenue. / Tr. 38_/; that Officer Ferguson 


never saw the Appellant enter Compact Super Market / Tr. 40_/; 

and that Appellant had merely left the paper bag in the store 

/ Tr. 42,44_/ on the floor among the other merchandise that was 

strewn akout. / Tr. 447. Officer Ferguson could not testify to 

any brand that was in the bag nor did the bag or its contents 

bear any identifying mark which could be attributed to the Compact 
» Super Market. f tr. 45 /. He neither searched the bag for a check- 

out or sales receipt, nor did he examine the contents of the bag, 


but merely satisfied himself that it contained groceries. f Tr. 


Richard Edward Kager, testified that on April 6, 1968 he 
, was one of thirty police officers acting under the direction of 
Officer Ferguson. /Tr. 51 /; that when the police arrived they 


> 
were met by an angry crowd at the 1500 block of Montello Avenue 


[ Tr. 53-55 /; and that the Safeway store had already been broken 


Tinto. / Tr. 56 /. Cross examination brought out that this witness 


“at no time saw the Appellant on the afternoon in question. / Tr. 


Joseph E. Mazur testified that he was also one of the officers 
acting under the command of Officer Ferguson. fr. 58_/. He 


“described generally the behavior of the crowd, and the setting 


—~ 


sup of a line of policemen to enable the fire department to put 


out the fire at the corner liquor store. / tr. 57-61_/. On cross 
4 


examination he testified that he had been at the scene for about 


45 minutes / tr. 61_/ but was not aware of the presence of the 
‘Appellant until after he was taken into custody. / Tr. 63 /. 

The government rested its case upon the conclusion of officer 
* Mazur's testimony. / Tr. 65_/. A Defense motion for Judgment of 
« Acquittal on all three counts / tr. 66_/ was denied. 7 Tr. 68, 69/. 

The evidence presented by the defense was in direct conflict 

with that of the government and can be briefly summarized as 
follows: 

The Appellant, at the request of his wife, went to the Compact 
 oupexmarket to purchase some noodles for the evening meal. frac. 
Ns I He left his apartment with another gentleman and the two 
% walked out onto Montello Avenue, stood and talked for a few minutes 
* then separated. / tr. 79 /. Thereafter, Appellant "came down by 
2 the store and stood there for about five or six, seven, might have 

been ten minutes......" / tr. 79 /. At that time a patrol acon 
, came down the one-way street, and right in front of the Super- 


=~ 


“market "threw tear gas up by Mr. Crooks near the store." / Tr. 79, 


Store, I glanced in and noticed it had been broken in and I ‘kind 


‘of turned around and just about that.....time a K-9 wagon and 


>Capital transit bus came up...." and an officer jumped out, threw 


“tear gas at his feet, and immediately arrested him. / tr. 112_7. 


The Appellant denied that he had ever entered the store / Tr. 


, 


“piers yin or carried away any bag of groceries / tr. 113 /. He 


believed that the store would be open when he left his apartment 
/ Tr. 115 / and carried money with him to make his intended pur- 
: chase. / tr. 119_/. It was the position of the defense that there 
“ was no crowd or large group of people on Montello Avenue at the 
» time in question; that traffic was proceeding normally; that there 
: was no fire in the liquor store; and that the defendant neither 
threatened nor engaged in any violent or tumultuous conduct. / Tr. 
191-93, 116, 118, 122, 125 /. 


After the defense rested its case, defense counsel renewed 


his Motion for judgment of Acquittal as to all three counts. 
4 


Lt / Tr. 128_/. The Motion was again denied. {Tr. 131, 135 /. 


In the course of instructing the Jury, Judge Gasch made the 
* following comments with respect to the evidence relating to count 


three of the Indictment. / See, Tr. 157, 158_/: 
"And in this connection I would remind you that the 
testimony is in conflict. The testimony for the 
government, the police officers I won't detail 
it to you, because it is your function to analize 
and evaluate the testimony and make up your minds 
whether you accept it or not. The testimony, just 
sketching it briefly indicates that a busload of 
police arrived at the point because of a fire at 
the corner and their purpose was primarily to 
push back the crowd so that the firemen could get 
to the fire. On the other hand, the testimony for 
the defense indicates a relatively quiet situation, 
no reference is made to the fire and no reference 
is made to the great congregation of people at 
that point and the need for police action. It is 
up to you to make your determination as to which 
of the witnesses you believe.” 


$ Defense counsel moved for a mistrial on the "grounds of a ... 
e 


“very prejudicial mis-statement of the facts by the Court. fir. 162/ 


» 


g 


The Court thereupon added the following instruction. / Tr. 


. 163, 164_/. 

, 

i "Now Counsel has questioned the accuracy of the 

» court's brief summary of the evidence with respect 
cto the purpose for which the busload of police 
arrived. 

I want to make one thing very clear to you, 
ladies and gentlemen,_as I sought to do at the 
outset of my charge / Tr. 144, 145, 147_/, the 
fact finding is exclusively the function of the 
jury and if either counsel or the court's comments 
on the evidence in any way differs from the way 
you recall the evidence, it is your duty and 
responsibility to consider the evidence as you 
hearé it. I Cidn't mean in my brief characteriz- 
ation of the evidence to do more than to mention 
pertinent details. Perhaps I did it in a manner 
which was entirely inaccurate, that is for you to 
determine. If there was any inaccuracy, it was 
completely inadvertent on my part, and by no 
stretch of the imagination I wish you to consider 
my recollection of the details binding upon you. 
It is not...." 


7 And again at Tr. 165-6 / 


"I would again remind you, ladies and gentlemen, fact 
finding is exclusively your duty and responsibility, ' 
and nothing that either counsel has said with respect 
to the facts is intended to be more than an effort 
on their part to facilitate your understanding of 
the matter and the same thing is entirely true of the 
Court. I am not presuming to find the facts, that is’ 
up to you, and if my recollection of the facts, or 
my statement of the facts differs in any respect from 
your own recollection, it is your recollection which 
controls... I think I have made that quite clear to 
you but I wish to take this opportunity to emphasize. 
it. " 


ARGUMENT 
I. THE GOVERNMENT FAILED TO PROVE AN ESSENTIAL ELEMENT OF THE 
CRIME OF PETIT LARCENY, NAMELY THE OWNERSHIP OF THE ALLEGEDLY 
STOLEN PROPERTY. 

Appellant urges that the Government failed to prove an essen- 
tial element of the crime of "petit larceny", namely the element 
of ownership of the stolen property. 

"There is a fundamental requirement in every 
prosecution that the Government must directly 
or circumstancially prove the essential elements 
of the crime charged. In a larceny case, one of 
the elements is ownership of the stolen property 
«e--" Nelson v. United States, 142 A2d 604, 605 
(D.C. Mun. App., 1958); See also, Sippio v. 
Maryland, 227 Md. 449, 177 A2d 261 (1962). 
The Government's burden of proving that the allegedly stolen 
property found in defendant's possession belonged to someone 
else is an affirmative one, and it is not sufficient merely to 
prove that the property did not belong to the defendant. 
Washington v. United States, 213 A.2d 819, 820 (D.c. Mun. App., 
1965), cited with approval in Mitchell v. United States, U.S. 
App. D.c. 394 F. 2d 767, 770 (1968). 

This burden may be satisfied by identifying the party to whom 
the property belonged. Thus, in McGilton v. United States, 140 
A.2d 190 (D.C. Mun. App., 1958), the defendant was arrested one 


and one-half blocks from the Woodward and Lothrop Department 


store. A suede jacket, presumably new, was hidden under his coat, 


and of a type sold at the department store. He was in the company 


lL 


o£ aman who was carrying two articles which bore Woodward &! Loth- 


* rop tags. At trial, an employee of the department store identified 
, 
~ 


Re the jacket by its appearance and label as being of a type sold in 


the store, but could not positively identify the particular 
P ; 


¢ jacket as having come from Woodward & Lothrop. He admitted that 
* identical jackets were sold at various other stores within the 
,» city. In the absence of evidence that “Woodward & Lothrop was the 


4 
“owner of the particular jacket, the conviction was reversed. 


3 In the present case, as in McGilton, there is a total absence 
(of proof that Richard Minor owned the property allegedly stolen 

» 

aby the Appellant. As a matter of fact there was no evidence pre- 
pe in the course of the trial as to what merchandise, if any, 
{was missing from the Compact Super Market. Mr. Minor testified 

“that when he returned to the store the following day he found 
that "....the glass was broken, the back door was broken out, 
“merchandise was thrown all over the place, and the big case i 


~broken." [irr 200 Again paralleling the McGilton Case, Mr. 


Minor admitted that he could not identify all of his merchandise 
% 


Sbecause other stores carry the same brands. { tr. 22/p Many of 


a nese brands were carried by Safeway, only one block away. Since 
“Mr. Minor was never even asked to identify any of the allegedly 
“stolen goods, his testimony clearly fails to prove that the goods 
in question were owned by him. 


Officer Ferguson's testimony does not aid the government in 


meeting its burden of establishing the ownership of the goods. 


Officer Ferguson did not seize the allegedly stolen goods; nor 


were they introduced as physical evidence at the trial. {[Tr. 44/. 


Since Officer Ferguson did not see Appellant enter the store, he 
could not testify whether or not Appellant carried the bag of 
goods in with him. / Tr. 40_/. More importantly, Officer Ferguson 
was unable to testify as to the brand names of the goods nor could 
he identify any mark on either the merchandise or on the bag 
which could be attributed to the Compact Super Market. It is 
therefore unknown whether Mr. Minor even stocked the particular 
brand of goods in question. The Officer's examination of the bag 
was so superficial that he could not even state whether the bag 
contained a sales receipt. 

Did the Appellant purchase property elsewhere and carry it 
into Mr. Minor's store? Did he merely pick up merchandise off 
the street where it was strewn? No one ever saw him enter the 
store; the property may rightfully have been in his possession. 

Based upon this evidence the jury could do no more than spec- 
ulate as to the ownership of the property, and speculation is 
insufficient to support a finding of guilt beyond a reasonable 


doubt. Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2a 


~ 229, Cert. denied 331 U.S. 837 (1947); and United States v. 


~ 
° 


» 


Bush, U.S. App. D.c. » No. 22, 338, decided 8/15/ 
69, slip opinion p. 4. For this reason the Trial Court erred in 
overruling defense motion for Judgment of Acquittal as to the 


Charge of petit larceny. 
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II. THE TRIAL JUDGE COMMITTED REVERSIBLE ERROR IN THE MANNER 


HE SUMMARIZED THE CONFLICTING TESTIMONY PRESENTED AT TRIAL. 


The Trial Judge, in the course of instructing the Jury, 
commented on the evidence introduced by both sides. In commenting 
on the evidence to the Jury, the Trial Court recited the testimony 
of government witnesses aS if it were proven fact, when such 
testimony was Materially disputed by the Appellant. The Trial 
Court thereby implied its preference to the Jury as to which 
testimony was credible and which was not, and infringed on the 
exclusive province of the Jury in deciding disputed factual 
questions. 

The Trial Court, for example, referred to the testimony that 
a busload of police arrived at the scene on Montello Avenue 
because there was a fire in the corner liquor store, and that 
their purpose in going to that point was to push the crowd back 
so that the firemen could get to the fire. 2 Tr, 158_/. This 
statement was wholly unsupported by the evidence presented during 
the trial. Officer Ferguson clearly testified that the function 
of the group which he headed was to patrol the 9th precinct in 


order to break up roving gangs {[Tr, 30m/z and there is no indi- 


Cation in the record that they were called to Montello Avenue 


_ for any particular purpose. On the contrary, it was not until 
after Officer Ferguson arrived at Montello Avenue that he noticed 


",a fire in the corner liquor store and personally summoned the 


fire department. [?tr. S20 The summary of the evidence by the 


court on this aspect of the testimony conveyed the impression to 
the Jury that the Court believed that a riot was in fact in pro- 
gress in the area'when the police arrived. Whether there was in 

fact a riot when the police arrived at Montello Avenue was dis- 

puted by testimony. 

Similarly, the Trial Court, in summarizing the evidence to 
the Jury, referred to the existence of a fire; to a great congre- 
gation of people at the scene; and to the need for police action. 
Whether, in fact, this was the state of events existing at the 
time of the Appellant's arrest was disputed by defense evidence. 
The Trial Court, however, referred to them as if factual and 
undisputed. 

The circumstances existing at the time of this arrest were 
extremely relevant in determining the Appellant's motives for 

being on the scene and his involvement in any wrong-doing. The 
tenor of the Trial Court's comments on these surrounding circum- 
stances left the clear impression with the Jury that riot condi- 
tions in fact existed on Montello Avenue at the time of Appellant's 
arrest, as contended by the government, but disputed by defense 
testimony. 

The Trial Court's comments on the evidence might have swayed 
the Jury in deciding what Appellant was doing at the scene when 
he was arrested. The factual questions the Jury was called upon 


to decide were difficult. The Jury at one point announced it was 


15 


‘unable to reach a verdict / Tr. P- 167_/ and only after the 

' "Allen" charge was given /Tr. 182_/ did the Jury arrive ata 
verdict. 

The Trial Court, upon defense objection, instructed the Jury 
that “if my recollection of the facts, or my statement of the 
facts differs in any respect from your own recollection, it is 

- your recollection which controls...." / Tr. 163-4, 164-5_/. 

. Appellant submits that this instruction failed to cure the 
irreparable harm caused by the Court's one-sided commentary on 
the evidence. While the Jury was instructed that their recollec- 
tion governed, they also knew very well what the Judge's recoll- 

' ection was, and that it differed from the position taken by the 
defense. If anything, this instruction merely emphasized that 
the Judge had stated his opinion of the facts as he remembered 
them. 

A Trial Judge must exercise great care when he SOTMAHees 
specific evidence in the case to the Jury. Cooper v. United 
States, 123 U.S. App. D.C. 83, 357 F.2d 274, (1966). If the 
Trial Court comments on the evidence it must be stated accurately, 


and the evidence in favor of a defendant should be stated as well 


as that against him. Starr v. United States, 153 U.S. 614, ; 626 


(1893). The reason for the requirement is that "... the influence 
of the Trial Judge on the Jury is necessarily and properly of 
great weight, and his slightest word or intimation is received 


with deference, and may prove controlling." Starr v. United 


16 


States, supra at 626; Blunt _v. United States, 100 U.S. App. D.C. 


266, 244 F.2d 355, 356 (1957); Smith v. United States, 55 U.S. 
App. D.C. 117, 2 F.2d $19, 921 (1924). 

The Trial Judge, therefore, has a duty to use great care 
that an expression of an opinion upon the evidence should be so 
given as not to mislead and especially that it should not be one- 
sided. Quercia v. United States,289 U.S. 466, 470 (1933). 

Appellant contends that the total effect of the Trial Court's 
comments on the evidence was to convey to the Jury the impression 
that the government's evidence was more believable than the de- 
fendant's. 

In a case such as this, where there is considerable conflic- 
ting testimony, and where the Jury had considerable difficulty 
in reaching a verdict, the Trial Court's manner of summarizing 
the evidence could easily have affected the verdict rendered by 
the Jury on all counts in the Indictment. 

Because the natural and probable effect upon the Jury of the 
Court's comments was prejudicial, Appellant urges that he was 
denied his right’ to a fair and impartial verdict, and therefore 
urges the court to set aside his conviction and order a new 


trial. 


CONCLUSION 


For the foregoing reasons, the Appellant asks that the 


judgment of the trial court be reversed, and the case remanded 


for a new trial. 


Respectfully submitted, 


Leonard I. Rosenberg, Esquire 
910-17th Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this court) 


CERTIFICATE OF SERVICE 


A copy of the Appellant's brief was mailed, postage pre-paid 
this Gay of September, 1969 to the United States Attorney, 


Appellate Section, U.S. District Court, Washington, D.C., 20001. 
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Leonard I. Rosenberg, Esquire 


